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BRIEY PR APPELLANT 


TORISOISTIONAL STATEMENT 


Appellant was convicted up « charge contained in a one 
count Indictment of se 
Section hi, TSC, Ho, 
peisonment of from one 


served consecutively, 
that was 


and denial of | ¥ 
Of November “hs 1958, peice ied his notice of 
wrisdiction of this ¢ court is invoked under 28 Be ie 
1 Pree 


end Rule 37 of the “ederal Rules of 
and Apticle ITY of the constitution, 
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, In thfs cause the appellant was serving a probational 
perfod of three years fn Case 12253 and after sompletia 

of thirty-three mnths of this period, he became involved 

4m an altercation with a member of the Metropolitan Police 
foree and wae subsequentiy charced and convicted on assault 

om a polfee offfcer, cane 7-56,  Pebrusry 10, 1956, he 

was sentenced to a term of fmpzf£s-smment from ame tc three 

years in case 7=56 and hfs probatiom, Case 122053, ws revoked 
and {ts penalty of three {3) years was ordered into effect, 

At the oral sentencing, 2% war stated that the So sentences 
were to be served consecutively, This arpeal is taken upa@ 

the anestioned languace of the oral sentence pronounced aM 
vebruery 10, 1956, m the oral sentence the consecut{ve order 
of the sentences was not stated; although the word "CONSE UTTVELY 
was etated "mn the semtencfng, it could not be deseribe: as 
eantvalent to say "The safd terms shail Toellow each other 
suecesstvely” as they vere entered on the avpeliant’s comnitaent 
pavers, In determining «<hether sentences are consecutive, the 
sourt mst specify the order of their succession and if this is 
not exnressed, the sentences, if the genersl rule is applicable, 
were as 2 matter of law concurrent sentences. 


Ruies Invoked 


Rule 32(8), Federal Rules of criminal Procedure 


"{3) Judement,. 4 judement of conviction shall set forth 
the plea, the verdict or findings, and the adjudtcation and 
gentence, The fudement shall be signed oy the judge and 
entered by the clerk." 


Rule 36 Yrederal Rules of Sriminal "rocedure 


| *tlerical mistakes in judements, ardcre, a@ other parts 
ef the record and errors tn the record arising from oversight 
op mission may be corrected by the court at any time and 
after such notice, £f any, as the court orders, 
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vhether the trial court was fn error when ft fafied to 
specify the consecutive order of the sentences pronounced {in 
court or was the court {n error 4m crantinc the clerk of his 
court authority to rectify tho pronounce: judgment to show 
effectiveness of the respective terms as consecuttvely as is 
entered on judgment anc cosmituent papers, 


Sumery of srgumnt 


February 10, 1956, the appellant was sentenced tn the 
court below to imprisonment for one to three years for his 
comission of the felony "Aseault on a police off{cer"s the 
trial court in its areal sentence promounced that appellantts 
probation term of three yecrr calnso war revoke¢ anc the venalty 
which was impose? shall become effective and the separate 
sentences are to be served consecutively, The chief centention 
of the petitioner is that the authorities are untform in holding 


that the pronouncement of sentence constitute judgment of the 


court and authority for execution of courtts sentence is juigment; = 
on 3 


and upon its enforcement end commencement of the tern, 
discovery of errer in that judcement, it should resolve tn favor 
of the appellant. : 

™ this particular case, commitment papers sere erroneously 
Captioned, {nm providine the effect of the cusmmlative sentences, 
however, they are not fn conformity with the oral sentence 
imposed on Pebruary 10, 1956, (tr. of Troceecing, 122-53, 7=56, 
page 9.) Therefore, the ultimate question invekec {is the extent 
of valid imprisonment eppellant {fs subjected, stiether he be held 
in detention for a period of three years, or 2 pertc of six 
years? ‘resently he fis being held in detention {llegally for 
a period of six years, | 
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PERS 


Om the sams day 
signed Judgment and Commftment 
form, Previously an the sam day he had o-slly 
tenced the appelient as follevs: | 


gh 


SASAEEL AURAMS, TE TS THE JIOGHERT OP 


YH CASE 7°56 You BE 
IN"PISORED IN AN INSTYTUT-ON TO BE nES- 
IGHATED BY THE ATTORWEY CENERAL OF THR 

WHITES STATES POR 4 TERM OF HOT LES" Paw 
ONE YEAr AWD WOT MORE THAN THREE Wears; 
THAT THE PROBATYON IN CASE 122853 HE RE] 
YORED AY? THE SENTENCE OF GFE TO THREE 


T° SENTENCES TO 


THIS COURT THA 
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The appellant asserta the omeecutive order of the 
gentences was not atated, Moreover, the sentenoing war 
qneapable to be construed as consecutive, The judgment and 
Soumitment signed by the Judge in compliance with Rule 32(b) 
*eRelePeg provide that the sentences shall run consecutively 
and the fancunge entered definitely deseribve the order of 
succension of the respective terme, orm 25, secompanying the 
Rule apelle out a method of complying ith Rule 32(b) and this 
form was used in tho appellant's case, However, the oral sone 
tence mentioned does not inolude the order of succession or 
epeoify specific provision for their running consecutively 
therefore, error wan comattted and because of the nature, Rule 

6 «= MeRe Co Pes 4a not applicable, Also, 1% would appear that the 
anguage entered on the Judgment and Commitment (7°56) vould 
appear on revocation + commitment (12253), hovever, the order 
of sequence has been omitted. 

Although No, 122653 osourred months before the prenent case 
7o56, there are now materials to even assume that the sentence 
or 1953 wan to be executed first because its execution was 
guepended and ite enforcement wan post oned that year, Sikes 
Rovertea v Usehe 320 Wehe 264 Be Ce 113, bi 89 267, Thus, u 
4te revocation, the orieinad sentence remained for execution as 
though 4¢t had never been suapended. (OME Standard Parole and 
Probation Aete1955, Seotion 17, t.4ne 30#36,) Rentdes this, the 
execution of both sentences var ordered into effect at the 
game time, 

The Clerk of the Court wan very alert and astute in 
interpreting the sentence an consecutive, olun his entry of 
the order of succeasion of commitment paper, was emt | an 
aot of hie discretion; furthermore, the appelinant questions 
under what author4ty did the olerk of the court ‘nfer to rectify 
the Judgoent of the court, Tt Collown thah sommftment papers are 
not im accord with the judgement, an the records will. prove, 1% 
4s therefore Invalid and the prisoner in held in detention 
4llegally. 

™m ‘atkins v Merry, 19 cir 1939 106 !* 2d 360, 361, the 
Court made thin statement: 


PTE COMMITTMENT TS MERE BVTORNCE OF SITCH 


T \) 
ae Meet ie eee | i OR na 


~ 
yr 


oe ETE — eta : F = . ° 
i oy sg, ee” ie : Mey Soe ee Sale hy é Mpa 4 
~ x dan oa he >» »- yee tl we ve » ae ae, | 
wt gt eit 4- . pee he wee 4 Oe ' me : a 
ae ” : 0G 0 Mio ‘i Re i . 
- Pee!) Sain Eh ae At ek horn reek wae Ve: 
=, y mG Ee ral ee Tie 4 5 het of yy me pnan pom. ate et a3" rot A 
»- 54 sey er pon. ’ na * aS . co > as , . vay pads Z of oe, * 
= yi Z we n “ Ny - et o i . aes os 
, : hae te ae eS aa wpe ap oe se” Tyee Pint ; Ps 
ed fags? Ao > ae nee ~ poe ye holes ee a ee oe > 
er . Te ee et ER ess Wg Re. Sah ia 
“pen 4 ’ ee a ae aad cae “s , 
ee en a OF np le the 


ATTHORITY AWD T? THE COMMITMENT TS WOT IN 


a 


ACCORD TTH THO JUDGMENT, THE LATTER MAY 


w 
Ys 
— 
QO 
©) 
. 'V 
«< 
< 
- 
z 
El 
rm 


BE RESORTE TO AN HABEAS CORPUS YOY THR 
PIRPOSR OF ORTRAMTNING “HETHEN THE ORPONTTON 
OY PETYTTONET Te LAVPUL. " 


The appellant also asserts (1)¢ That the Judgment in its 
entirety van in error (SEE: Harno'n Caser and Materials on 
riminal Lav and Yrocedure, 3rd Ed, "g 7728023 ae v State 
©. Mt. Min 1930 100 Fin 27, 129, 89 106, 69 Aches 783. 

Sinee there fin doubt an to the valiadt of the pronounced 
sfudgment, the principal fasues in this particular cane fs the 
extent of valfd fmnrisonment to which petitioner might be sube 
fected and the infrin-ement of his constitutional rights upon 
being held in detention for a perio d of aix years, when, as a 
matter of law, ho - ae actually sentenced for a period of only 
three yonra, Should he romain tn custody for this period of 
time, certainly would be unconstitut? al and dental of due 

ccens Of Lave (Te%. “Tontte Amend, V, SER! Montgomery V Weise 
oer 13h fF 2a Ls Powney v Wes 57 Ane 2%. 192, 196 * 2d 223, 
s 

The appellant contends that the language stated in the 
ORAT, AENTRVOR could not be desoribed an equivalent to "The sald 
termes shall follow each other sonsecutively" without speatfic 
provisions for their running consecutively. 

he Intentions of the court might have been of that nature... 
but without apeatfying the order of their succension, each 
nentence began at the same time. In fnot, accord to the legal 
rule, the aral sentence imposed on February 10, 1950 vere 


(1)@ Yf the court find the facta here does not sustain the 
court's actions, 4% may under proveions of Rule 52, eRelePe reaver’ 
paid actions —i- 


Concurrent sentences, (FEE: Ziebart v Hunter, 10 clr 177 


P 24 S73 Levine v Hunter 10 cir 127 7 2d 902 vert. rented 
317 Ue8- Ons st Oe 39 87 ne Bd S6hs Movealy v Jotmaton 
9 ot» 100 » Ba B60. 


M UseGe V Patterson OC, 29 ¥ 775, Mr. Justice Hradley 
Hitt in Civoult, considered a case tn some renpects eimilar, 
Jusvice explained: 


| he 
/tf tf they aro succoarive, which one? That hich fs firat iy 
te be executed, or that which fs secendly or thirdly to be ay 
executed? ito {ntelligence 1s sufficient te answer the question, +4 
A prisoner is entitled te know under what sentenee he ts 4mprdsone san 
ed, The vague words tW question furnish no means of knowinz, The Me 
must be regarded ag without offeot, and as insufficient to alter : 
the a joy rule that gach sentonce tn to commence at once, unless 
vay, speclaLly ordered, 
a neither of them vas made to take effeot after the one 
or the others beg Big Phos orrest alftcas t is, fr 
‘ r@ Sa 2] ® 


Agreeing that a court has a right "To extend ite judgment 
and mrooeedings on the record in proper form, regarilesa of 
imperrections in the minutes of ita Slerk," the Justice went on 
to say that In the cane before him: 


"There. are no materfale in existence for altering the 
form of the Judgment under consideration» - at least nothing but 
what may rest in the bosom of the judge; and for him to resort 


to his wemory at thin day to alter this judgment would be to 
render an ow fudement,." 


MH Wels V Paughorty 1925 fe Mt. 269 1.4%, 36046 5, Ct, 


156 iv Le Bde 309, 2 Gaso similar to the present sane, the 
cow poids 


"here sentences are imposed on verdicts of cudlty or 
pleas of guilty, on several counte or on several indtotments 
consolidated for trial, 4t fa the rule that the sentences so 
| ned Yun sonourrentiy, fin the absonos of apeolifia and defe 
inite provision therein that they be made to run Aa Pal et fehigd «Be 
by aspect the order of sequence, ff the order in which 
terms of iuprisonment for the different offenses {8 to be served 
fs not clearly destrnated, tho terns area to be served concurrently 
and the defendant cannot be held in further conf{nement under 
the sentence after the expiration of the longest torn Impoued, 
Cumlative sentences are permianible and {n some oason are 
avproprfate, but when Impored on differens counta or tnddotments 
there must fe certainty in the order of sequence," 
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fhe “out further added; 


"Sentences in orfminal cases should reveal with fair 
certainty the ‘ntent of the court and exelude any Bor ‘ous 
misapprohennions by those who must execute thom, 


Another reference to uphold the contention of the appellant 
48 Hall and Giueck? ss ” ninal Lav and Enforcement" 1951 fd pe 835 
Hoya ¥ Aroner 5th ¢ ryl. » Tee @ 10 Nehene Loe Tt0 
spolle out the method in applying consecutive sentences, 

MH VUehe V Chiarella 3h} 1.5. 6 71 Se “te 100k 95 Le Bde 
tere the same question was presented, an the case before you, 

Auppeme Comt vaoted the judgment of the Appellate court and 
vomanded the case to the nistrict courts for renentencing, hereat'ter 
the ‘intriat Attorney moved tn the istrict court for an order 


afreoting the olerk to correct hin record to conform vith the 
mal sen ence imposed, 


Also SEE: Wes v Tuffanolld, 7th cir 136 rad 982, ts 


Yn Billie v Vefe, fiupra, the tupreme court stated: 


"THER GENERAL RULE YS THAT JUKIMENTS, BOTH CIVIL, AND 
CRIMTMAL, ARM “THIN THE CONTROL, 0” THE COURT DURING 
THR TERM AT ‘UTCH THEY ARE MADE, POR THAT TYMs THRY 

ARE OREMED TO BE "YN THE ARRAST OF THE COURT,” StIBIE CT 
FO We AMBNORD, MOOTPIBRD, OR VACTRO, THE RULE IS AIBIECT 
TO S18 LIMITATION THAT TN CRYMIMAL CASRS A CENTENCE 
ALRBAODY PARTLY SPER CANNOT BR TNGRBASEn," 


It ie obvious that the Court did commit error, hereby, 
Causing appellant to be incarcerated for a longer period, 
actually, when the court rendered only a three year term, Cone 
sequently, if the general rule ts applicable that after the 
service of sentence has been somnenced the sentence cannot be 
{noreased, treSs V Hons SL fe Cte 113 75 Le Bde 
35h} Ex partre Lane 16 Uelte 163, al Tie Ea, 8728 
Tete V Rosentreioh 2 “dr, 20) F 3233 King Ve Use 163 69 
ADDe Me CO. 10 ” 2d 291, SkH also Rowley Vv ‘ Gich, 72 Mele 
351, 354 Ak * 24 99, 5023 clark v Momblo 85 UsSe Appe by 

7 2a TE ene 800 Houta V Wehs 330 Use 160, 167 Note 2 
Le OC. e WL Le Ed, 818 and (Crowe Vv Uefe 6 Sir 200 P ba 
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fhe recent deotation to uphold the contention of the appell 


357 WeSe 934) rendered on January 26, 1959, wherein tho supreme 
Court said upon remanding the case to the Appellate court to 


pane upon the validity of the sentence that was Imposed and that 


the trf{al court had errod by not makine the aonourront sentence 
to run with any particular one of the conrsecubive sontencer, 
In the {netant case, it is therefore clear, under the 
ery aea* sentonce, that imprssonment for an argregate period of 
to G yoarn can be sustained only if each of tho rasnpaotive 
terms were specific an to their running, or present nome defini 
provision for thekrunning conseoutivelye 
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COMCLUS TON 


1% io olasnical to note that appollant rely that the 
RECORDS will show the facts of the allegations set forth and 
4% follows that the appellant in entitled to the relief? he seeks, 
fhe avpellant contenda that the presiding judge was biased in 
foiling the rehearing on motion filed on November 12, 1956, 
on the ground that filen and recoris sho that nppeliant Wan aa 
entitled to no relict, however, the eeneens ie Judge (Sohweinhaut) ge 
in 122653, in a memorandum on Necembor 3, 1958, to appellant, ee 
atated that there wan orror on cantion of oommd tment PA POI Be oY) 
thereby, this assured petitioner that the court was frivolous 
and did not aot in good faith. 
The appellant requeste that thin court losue a direct order 
to the Court below for correction of the records and that 1t be 
assigned to another judge for aorrestion because the sentencing 
Judge should not conduct the hearing but be heard as a witness, 
Thies requant 4a asked beoause of the Trial Judgets conse tant 
defftance of orders rendered by this Court in the cases of Ruaseau 
V WeSe 1958, 2b505, and Botley v UeS. 1956 No, 1008, : 
ror the foregoing reasons it is respectfully requested that @ 
the Sours order tha oourt below to correct Judement and Commi tesent? 
paper to conform to the oral sentence and spesity that the two 
gontences aro to bo served concurrently. 
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YT hereby certify that a cony of’ the 5 onees oing brief 
been mailed to Oliver Ganch Pe Motrict at torney, a ee 
addvonss, Wat, “Astriaot Nout th4n day of Phichs i 1959. 
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Ruvseribed and sworn before me this /7 day 0 Patek » 


Notary Publica 
My Commission Expires August 15tb, 1962 
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JOINT APPENDIX 
PIZADINGS AND DOCUMENTARY EVIDENCE 


( Mled in open court, Jan, 4, 1956) 


UNITED STATES DISTRICT COURT FOR THE 


DISTRICT OF COWMBIA 
Holding # Criminal Term 


Grand Jury Impanelled December 1, 1958, Sworn in on Deo, 6, 1956 
UNITED STATES OF AMERICA ! Criminal Now 7='56 
Ve 1 Grand Jury No» 13726656 


ASAHEL ABRAMS : Assault on Member of Police 
Foree ( 22 De Ce C. 608) 


The Grand Jury ohargess 

On or about September 17, 1985, within the Distriot of Columbia, 
Asahol Abrams, without justifiable am exousable cause, did assault, 
resist and oppose Albert G. Manfredi, a member of the Metropolitan 
Polise Department operating, in the Dietriet of Columbia, while said 
Albert G, Manfredi was ongaged in the performance of his official 
duties. 

/8f lwo Ae Rover 


Attorney of the United States 
ATRUE BILL and for the District of Columbia 


fs/ (I1legibie) 
Foreman 


(Filed Jan. 18, 1956) 
PLEA OF DEFENDANT 


On this 13th day of January, 1966, the defendant Asahel Abrams, 


@ppearing in proper person and by his attorney John A, Shorter, Jge, being 


arraigned in open Court upon the indictment, the substance of the charge 


being atated to him, pleads NOT GUILTY thereto, 


By direction of HENRY A. SOHWEINHAUT, Presiding Judge 
Orime Ct, #2 


(Filed Jan, 25, 1956) 


VERDICT 


On the 85th day of January, 1956, came again the parties afore~ 
said, and the same jwry as aforesaid in thie cause, the hearing of which 
was respited yesterdays whereupon the said jury after hearing further of 
the evidence and the instruotions of the Court, alternate jurors Thons 
8. Clark and Rocco Di8abato are discharged from further consideration 
in thie oases and thereupon the jury retires to consider their verdiot; 
whereupon the jury returns into Court and upon their oath say that the 
defendant is guilty as indicted, 

The case is roeforred to the Probation Officer of the Court and the 
defendant is allowe:’ to remain on bond, 

By direction of 
ALEXANDER HOLTZOFF, 


Presiding, Judge 
Crime Ct. ff 3 


(Mled Feb. 16, 1956) 


On this 10th day of February, 1956 came the attornoy for the gove 


~ 


erment and the defendant appeared in person and by counsel, John A. 
Shorter, Jre, Esquire. 
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It is Adjudged that the defendant has been convicted upon his plea 
of not guilty, and a verdiot of guilty of the offense of Assault on Member 
of Police force as charged, and thecourt having asked the defendant 
whethor ho has anything to say why judgment should not be pronounced, 
and no sufficient cavuae to the contrary being shown or appearing to the 
Court, 

It Is Adjudged that the dofendant is guilty as charged and convicted, 

It Ie Adjudged that the defendant is hereby committed to the cuse 
tody of the Attorney General or his authorised representative for im 
prisonment for a period of One (1) Year to Three (8) Fearss eaid sentence 
to take effect at the expiration of the sentence imposed in Criminal Case 
Number 122=55, 

It de Ordered that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshall or other qualified officer 

~eand- that the copy serve ae the commitment of the defendant... -- 


/8/ Alexander Holtsoff 
United States District Judge 
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(Filed November 12, 1956) 
MOTION TO CORRECT MENT OF COMMITMENT PAPERS 
TO CONFORM WITH THRE PRONOUNCEMENT OF JUDGHBNT TO 
RUM CONCURRENTLY, (Tr. Pee 9 ) 
/Romes now the defendant, /Asahel Abrams, Pro-Se, moves 
thie Honorable Court to grant hearing for correction for the 


following reasons: a 


1. The Court erred by not specifying definite and 
specific provisions in the oral sentencing, as to the consecutive 
ruming of the two (2) terms of imprisomnent. 


/8/ Asehel Abrams 
(CERTIFICATE OF SERVICE) 


BBEXXXXXXXXKKXXXKXYKX 


(Filed November 20th, 1958) 

The Motion filed November 12, 1958, under 28 U,8,C, + 2255, 
to vacate and sot aside sentence is denied on the groung that the 
motion and the files and records of the case conclusively show that 
the defendant is entitled to no reliof. 


/8f Alexander Holtsoff 


November 20, 1958 United States District Judge 


XXXKXIKXKA KK KXRK AKAN 


(Filed December 1, 1958) 
NOTICE OF APV?EAL 

Namo and Address of appellant~ 

Asahel Abrams Box 25, Lorton, Vae 
Name and address of appellant's attorney~ 

PRO * 8E 

Offense= Assault on Police Officer 
Conoise statement of judgment or order, giving date, and any sentence- 


Jury verdict of guilty as chargeds sentence of one to three 
years, and revocation of probation in case 122-55, 


Name of institution now confines Lorton Reformatory 
I, the aboveenamed appellant, hereby appeal to the United States 


Court of Appeals for the Distriet of Colwnbia Circuit from the abovee 
stated judgment. 


#87 Aeohel Abrams, Appellent = 
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(Filed February 20, 1959) 


Before Prettyman, Chief Judge, 
in Chambers, 


ORDER 


Ordered that the Clerk is directed to file the record on 
appeal. 

It appearing that appellant has not made any showing as to 
why his brief should not be filed in printed form as required by 
Rule 18(h), 4t is 

ORDERED that appellant's motion for leave to file a hande 
written brief is denied, 

Dated: FEBRUARY 2) 1959 


( March 17, 1959 ) 


NO REPLY FOR MOTION FOR LEAVE, EXTENSION OF 
TIME TO FITZ BRIEF AS OF THIS DATE* March 17, 1969 


BRIEF FOR APPELLEE 


IN THE 


United States Court of Appeals 
For the District of Columbia’ Circuit 


Vv. 


Usrrep States or America, Appellee. 


—_—— 


Appeal From the United States District Court for the 
District of Columbia | 


Oxrver GAScH, i 
United States Attorney. 


Cast W. BELCHER, 

Pavut J. SPreLBERG, 
Assistant | 
United States Attorney. 
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No. 14,952 


QUESTIONS PRESENTED 


Where the trial court sentenced appellant to imprison- 
ment for two terms of one to three years; where one of 
these terms represented the reimposition of sentence from 
an earlier offense; where the court unequivocally directed 
these sentences to be served consecutively; and where on 
the same day the court signed judgments specifying that 
the earlier sentence should be served first, in the opinion 
of appellee the following questions are presented: 


1. Was it not sufficiently clear under the circumstances 
of the sentencing that the trial court intended the earlier, 
reimposed sentence to be served first? 


2. Assuming uncertainty as to the court’s intent, was 
not the uncertainty adequately resolved by the formal 
judgments? 


INDEX 


Counterstatement of the Case 
Rule Involved 
Summary of Argument .......... ATG ds bSd ENR PERM aN RES oe 


I. Under the Circumstances of Sentencing It Was Sufficiently Plain 
That the Trial Court Intended the Earlier Sentence to be Served 


II. In Any Case, Neither Reason Nor Authority Prevented the Trial 
Court From Clarifying the Sequence of Service in the Formal 
Judgments Which Were Signed on the Day of Sentencing 


Conclusion 
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IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 


No. 14,952 


AsaHEL AspraMs, Appellant, 
Vv. 


Unirep Srates or America, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 26, 1953 appellant entered a plea of guilty 
to a charge of knowingly selling stolen Government prop- 
erty (18 U.S.C. 641) in Criminal Case No. 122-53, herein- 
after referred to as Case 1. (Record I—Withdrawal of 
Plea). On April 17, 1953 he was sentenced to imprison- 
ment for a period of one to three years, but execution of 
the sentence was suspended and he was put on probation 
(Record 1—Judgment). 

Appellant was still serving his probation on January 4, 
1956 when he was indicted for assaulting a police officer 
(22 D.C.C. 505), in Criminal Case No. 7-56, hereinafter 
referred to as Case 2. (J.A. 3.)? Upon appellant’s con- 
viction after a jury trial, the office of the Probation Officer 
moved to revoke his probation in Case 1. The motion was 


1““Record 1’’ references are to the clerk’s file in No. 122-53. ‘‘Record 2’’ 
references are to the clerk’s file in No. 7-56. 
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heard by the trial court on February 10, 1956, concur- 
rently with the sentencing of appellant in Case 2. With 
counsel present, the court pronounced judgment as follows 
(Record 2—Transcript of Sentencing) : 


Asahel Abrams, it is the judgment of this Court that 
in case 7-56 you be imprisoned in an institution to be 
designated by the Attorney General of the United 
States for a term of not less than one year and not 
more than three years; that the probation in case 122- 
d3 be revoked and the sentence of one to three years 
be’ reinstated, the two sentences to be served con- 
secutively. 


On the same day the court signed the Revocation of Pro- 
bation and Commitment in Case 1 (Record 1—Revocation 
of Probation), and the Judgment and Commitment in Case 
2. (J.-A. 2). The latter provided for appellant’s imprison- 
ment for a period of 


One (1) Year to Three (3) Years, said sentence to 
take effect at the expiration of the sentence imposed in 
Criminal Case Number 122-53. 


Having appealed his conviction in Case 2, appellant was 
allowed to remain at liberty under bond. To avoid his 
imprisonment under the reimposed sentence in Case 1, the 
trial court on March 9, 1956 granted a motion to suspend 
the revocation of probation pending the determination of 
the appeal (Record 1-Order, March 9, 1956). 

This Court affirmed the conviction. Thereafter on April 
3, 1957 appellant was committed to commence service of 
his sentences.® 

On November 12, 1958 appellant moved under 28 U.S.C. 
2255 to correct the Judgment and Commitment in Case 2. 
He asked that it provide for immediate commencement of 
the one to three year sentence instead of its postponement 


2<*J.A.’’ references are to the ‘‘Joimt Appendix’’ at the end of appellant’s 
brief. 

3 Apparently the suspended state of the sentence in Case 1 was overlooked 
until April 12, 1957, some nine days later, when an order was filed which 
put the sentence into effect (Record I—Order, April 12, 1957). 
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to the expiration of the sentence in Case. 1. He argued 
that in sentencing him the trial court had failed to direct 
in what sequence the two sentences should be served, and 
that accordingly, the oral judgment of the trial court was 
in law a sentence to concurrent terms. The trial court 
denied this motion on November 20, 1958, and this appeal 
followed. 


RULE INVOLVED 
Rule 32(b), Federal Rules of Criminal Procedure provides: 


(b) Judgment.—A judgment of conviction shall set 
forth the plea, the verdict or findings, and the adjudi- 
eation and sentence. If the defendant is found not 
guilty or for any other reason is entitled to be dis- 
charged, judgment shall be entered accordingly. The 
aa ite shall be signed by the judge and entered by 
the clerk. 


SUMMARY OF ARGUMENT 


Appellant’s sentencing in Case 2 was combined with a 
hearing on reimposition of the suspended sentence in Case 


1. The trial court reimposed the earlier sentence of one 
to three years imprisonment, imposed a similar sentence 
in Case 2, and directed that service of this sentence be 
consecutive to service of the first. The circumstances of 
oral judgment sufficiently indicated what the formal judg- 
ments specified—that the earlier sentence was to be served 
first. But even if the court’s oral judgment was less clear 
as to order of service than desirable, any deficiency was re- 
paired in the formal judgments signed the same day. 
Neither authority nor humane considerations justify the 
disability appellant would lay on a trial court. 


ARGUMENT 


As set forth in the Counterstatement, the trial court 
sentenced appellant to imprisonment for one to three years 
both in Case 1 and Case 2, ‘‘the two sentences to be served 
consecutively.’? That the court intended him to serve an 
aggregate term of two to six years appellant could not 
misapprehend. It would be natural that he should serve 
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first the earlier, reimposed sentence in Case 1. If after 
sentencing he had any doubt that this was the court’s 
intent, that doubt was dispelled immediately by the formal 
judgment, signed the same day, which so provided.‘ 
Appellant contends, however, that the formal judgment 
in Case 2 is invalid so far as it directs the sentence im- 
posed therein to commence at the expiration of the sen- 
tence imposed in Case 1. He assumes, initially, that the 
oral judgment of the trial court failed to manifest the 
court’s intention as to the sequence of the terms. With- 
out provision for order of service, he argues, the judgment 
was in law one directing concurrent service of the two 
sentences. Accordingly the formal judgment in Case 
2, so far as it defers service of sentence in that case until 
expiration of the sentence in Case 1, departs from the 
oral judgment which is behind it and which must control 
it. The conclusion of his argument is that the formal 
judgment in Case 2 must be corrected to permit that sen- 
tence to be served concurrently with the sentence in Case 1. 


I 


Under the Circumstances of Sentencing It Was Sufficiently 
Plain That the Trial Court Intended the Earlier Sentence 
to be Served First 


We cannot agree, to begin with, that the intent of the 
trial court is inscrutable. On the contrary, it seems a rea- 
sonable conclusion from the oral judgment of the court 
when taken in the context of the two cases that the court 
intended the sentences to be served in the order of their 
original imposition. Surely it is no more difficult to desery 
the trial court’s intent here than in many other cases 


4The record reflects that appellant’s doubt about the judgment is of 
recent vintage. In a memorandum supporting a motion for reduction of 
sentence, filed April 30, 1957, appellant wrote (by retained counsel) as follows: 
‘* After a hearing on both motions, this Court: (1) revoked the defendant’s 
probation in Criminal Case Number 122-53 and imposed the sentence of 
April 17,,1953 of 1 year to 3 years in prison; (2) imposed a sentence of 
imprisonment for a period of 1 year to 3 years in criminal case 7-56, said 
sentence to take effect at the expiration of the sentences imposed in criminal 
case numbers 122-53.’’ (Record 1—Motion to Reduce Sentence). 


9) 


wherein the same charge of failure to specify sequence of 
terms has been raised and rejected. 

Thus, in Ex parte Aubert, 51 F.2d 136 (D.C. Cal., 1931), 
the defendant while serving a sentence in a state prison 
was sentenced ‘‘to be imprisoned for a period of two years 
in a United States penitentiary and pay a fine of the sum 
of $1000.’ The court found a clear intent that the sen- 
tence should not take effect until the expiration of the 
state term of imprisonment. 

Again, in Ziebart v. Hunter, 177 F.2d 847, 848 (10 Cir. 
1949), the defendant was convicted under nine indictments, 
numbered 1570 to 1578 inclusive. He was given a five year 
‘‘anchor’’? term under 1571, a second five year term to 
succeed the first under 1574, and a year and a day under 
each of the remaining seven indictments, ‘‘said sentences 
not to run concurrently with any other sentence this day 
imposed on this defendant.’? This oral judgment was 
found sufficient to support a seventeen year commitment. 
In fact, the court declined to spell out the trial court’s 
intent as to the sequence of service of the seven one-year 
sentences. 

And in Phillips v. United States, 184 F.2d 573 (8 Cir. 
1950) the oral judgment sentenced the defendant on counts 
one, three, four, two and five, in that order. It further 
indicated that these sentences were to be served consecu- 
tively. On appeal it was argued, as here, that the failure 
of the trial court to specify order of service made the 
sentences concurrent. The court disagreed, finding in the 
oral judgment the intention that service of the five sen- 
tences should reflect the order in which the corresponding 
counts appeared in the indictment. 

Compare also, Valdez v. United States, 249 F.2d 539 (5 
Cir. 1957); Barnes v. United States, 197 F.2d 271 (8 Cir. 
1952); Subas v. Hudspeth, 122 F.2d 85 (10 Cir. 1941); 
Boyd v. Archer, 42 F.2d 43 (9 Cir. 1930). 
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Il 


In Any Case, Neither Reason Nor Authority Prevented the 
Trial Court From Clarifying the Sequence of Service in 
the Formal Judgments Which Were Signed on the Day of 
Sentencing 


Assuming, arguendo, that the oral judgment of the 
trial court failed to manifest the court’s intent as to se- 
quence of service, appellant’s conclusion that the formal 
judgment in Case II was invalid still does not follow. 
There could be no doubt of the court’s intent that the two 
one to three year sentences be served consecutively. 
Under the circumstances any uncertainty as to sequence 
was sufficiently resolved by the court’s specifying the 
order of their service in the formal judgments signed the 
same day. 

Appellant relies heavily on United States v. Patterson, 
29 Fed. 775 (Circuit Court, New Jersey, 1887, per Asso- 
ciate Supreme Court Justice Bradley) as authority for the 
result he asks. There the oral judgment provided that 
petitioner be imprisoned ‘‘for the term of five (5) years 
upon each of the three indictments above named, said 
terms not to run concurrently.’? Apparently, the word- 
ing of the formal judgment and of the commitment papers 
were the same. When the case was heard by Judge Bradley 
the petitioner had already served five years imprison- 
ment. The court freed him, ruling that the three five year 
terms should be deemed to have run concurrently in the 
absence of any way of telling at that moment which sen- 
tence he had been satisfying. Significantly, the court 
added: 


‘“‘Tf there were anyway in which the district court 
could amend its judgment, the case might perhaps 
be different. But I see no way in which it could do 
so without passing a new sentence, and that it could 
not do now, after the term has passed, and after one 
term of imprisonment has been suffered. What right 
would the Court have now to determine that the ex- 
pired term was due to any particular indictment more 
than to either of the others.’’ Id. at p. 119. 
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It is difficult not to infer from these words that the re- 
sult in United States v. Patterson would have been differ- 
ent if on the day of sentencing, as happened here, the trial 
court had signed a formal judgment specifying the order 
in which the three five year terms were to be served. 
Compare Walton v. United States, 92 U.S. App. D.C. 26, 
202 F. 2d 18 (1953). 

Even more important, there have been grave doubts 
about the status of the Patterson case since the decision 
of the Supreme Court of the United States in Umted 
States v. Daugherty, 269 U.S. 360 (1926). Confronted 
with the same argument made in Patterson, the Supreme 
Court found that ‘‘the reasonable and natural implication 
from the whole entry’’ was that the terms should be served 
in the same sequence as the counts in the indictment.° It 
observed that ‘‘(t)he words ‘said term of imprisonment 


5 The judgment read in relevant part: ‘‘It is by the court considered and 
adjudged that said defendant is gulity of the crime aforesaid, and that as 
punishment therefor said defendant be confined in the United States Peniten- 
tiary situated at Leavenworth, Kansas, for a term of five (5) years on each 
of said three counts and until he shall have been discharged from said 
penitentiary by due course of law. Said term of imprisonment to run con- 
secutively and not concurrently.’’ 


6The Court distinguished Patterson as involving separate indictments. 
Nevertheless the impression is inescapable that on the Patterson facts the 
Supreme Court in 1926 would have construed the questioned judgment to pro- 
vide for consecutive terms to be served in the sequence in which the ‘‘ three 
indictments above named’’ were recorded. 

The opinion further and significantly remarks: ‘‘We think that the rea- 
soning of [the Patterson] opinion is not applicable to the present situation. 
Neely v. United States, 2 Fed. (2d) 849, 852, 853 is more nearly in point.’’ 

On the pages cited by the Court, Neely upholds the trial court’s power to 
impose upon a defendant convicted on several counts a general sentence which 
is in excess of that allowed on any one count but not greater than the aggregate 
sentence permitted on the several counts. In so ruling, the court reasoned 
that there could be no validity in a complaint about a general sentence where 
concededly the same aggregate sentence might have been given through con- 
secutive sentences on the several counts. By its reference to Neely the Supreme 
Court was obviously suggesting an absurdity in striking down a judgment on 
Patterson grounds where the same period of imprisonment might have been 
imposed by means of a general sentence. By parity of reasoning it would be 
a strange result here for appellant to serve only one to three years where the 
trial court might validly have imposed a two to six year sentence for assaulting 
a police officer, even if his probation on an earlier offense had been entirely 


disregarded. 
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to run consecutively and not concurrently’ are not con- 
sistent with a five year sentence.’” 

At the same time the Court laid down a rule of thumb 
to which federal courts have frequently adverted.* It 
observed : 


‘‘Sentences in criminal cases should reveal with fair 
certainty the intent of the court and exclude any seri- 
ous misapprehensions by those who must execute them. 
The elimination of every possible doubt cannot be 
demanded’’. Id. at p. 363. 


Since the introduction of this standard there have been 
numerous cases like the present one. In such cases fed- 
eral courts have apparently without exception sustained 
accumulative sentences against the objection that the terms 
of the judgment left sequence of service uncertain.® 
Appellant asks this Court to rule that a trial court which 
has unequivocally imposed consecutive sentences may not 
specify the order of service in its formal judgment of the 
same date. The rule is technical in the extreme. It is at 


variance with the approach recommended by the Supreme 
Court in United States v. Daugherty. It is contrary to the 
intendment of Rule 2, F.R. Cr. P.2° It views the sentencing 


7It should be noted that the quotation in appellant’s brief (p. 5) which 
purports to be the words of the Supreme Court in United States v. Daugherty, 
supra, is actually an excerpt from the decision below which the Court reversed. 


8 Including this Court in Holloway v. United States, 89 U.S. App. D.C. 332, 
191 F.2d 504, 506 (1951). 


9 As noted previously, appellant has supplied no case decided since United 
States v. Daugherty, supra, wherein modification of a judgment has been 
granted under Patterson-type circumstances. Nor have we been able to find 
one. In one case, Hode v. Sanford, 101 F.2d 291 (5 Cir. 1939) it was found 
that the trial court intended several sentences to run concurrently. There, 
however, the oral judgment ordered the sentence in question ‘‘to run con- 
tinuously with’’ an earlier sentence. 


10 Rule 2 provides that ‘‘These rules are intended to provide for the just 
determination of every criminal proceeding. They shall be construed to secure 
simplicity of procedure, fairness in administration and elimination of unjus- 
tifiable expense and delay.’’ Cf. Kennedy v. Reid, 101 U.S. App. D.C. 400, 
249 F.2d 492, 
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procedure under the aspect of a game.” 

Even in a Patterson-type case, it is arguable that no 
prejudice results to a defendant from circumstances of the 
type present there, and that uncertainty as to sequence of 
terms should be ignored if there is no doubt that an ac- 
cumulative sentence was intended.** It is even harder to 
imagine any detriment to a defendant in permitting the 
trial court to do what was done here. Appellant learned 
from the oral judgment what was of paramount impor- 
tance to him—how long was to be his imprisonment. As- 
suming he even wondered about the order in which his 
sentences were to be served, that question was answered 
almost at once. Such a hypothetical and very brief period 
of doubt does not justify setting at naught the considered 
judgment of the trial of the trial court about the punish- 
ment appropriate to the offenses involved. 


CONCLUSION 


Wherefore, it is respectfully submitted that the order 
denying appellant’s motion to correct the judgment in 


Criminal Case Number 7-56 be affirmed. 


Oxiver GascH, 
United States Attorney. 


Cart W. BELCHER, 

Pau. J. SPIELBERG, 
Assistant 
Umited States Attorney. 


11Cf, Boeza v. United States, 330 U.S. 160, 166 (1947); King v. United 
States, 69 U.S. App. D.C. 10, 15, 98 F.2d 291, 296 (1938); Walton v. United 
States, 92 U.S. App. D.C. 26, 202 F.2d 18 (1953). 

12 The Fifth Circuit is properly critical of the considerations behind the 
insistence of Judge Bradley in Patterson v. United States, supra, that a 
prisoner must know at all times which term he is serving: ‘‘We see no prac- 
tical importance of such knowledge. All the sentences are aggregated in esti- 
mating the good-time allowance under 18 US.C.A. 710. If by reversal, pardon 
or otherwise the prisoner be relieved of one of the sentences, and there is any 
question about which one he has served, his service ought to be referred to 
the sentences which stand unremitted.’’ Rosso v. Aderhold, 67 F.2d 315, 316 
(5 Cir. 1933). See also Donegan v. Snook, 6 F.2d 641 (D.C. N.D. Ga. 1925). 
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UNITED BTATES COURT OF APPRALS 
FORCTHE DISTRICT OF COWMBIA CIRCUIT 


Noe 14,952 


ASAHEL ABRAMS, 
Ve 
UNITED STATES OF AMERICA, 
Appellee. 


REPLY TO OPPOSITION OF THE GOVERNMENT 
Comes now, Asahel Abrams, appellant in reply to the 
Opposition of the government in the instant cause says that the United Stated 
Attorney has argued basically on presumption and has evaded the prinoiples and 
ethice of law to gain the justification of the trial court, 

The questions before this court is whether or not in the 
absence of some definite and specific provision as to the order of service of 
two separate sentences, they are deemed in law as concurrent sentences or if 
intent by the trial court supplants the legal rule to imply the order of 
services 

the government contends that the oirounstances of oral 
judgment sufficiently indicated the earlier sentence was to be served first«= i 
that it was natural he should serve it first and that the intent of the court 
was for the appellant to serve a agerogate term of two to six years. The 
government also implies that there was certainty in the oral judgment, as to ite 
order of service and if there was a deficiency, it was repaired in the formal 


Judgnen teeswlagt, appellant has no authority ‘to question the competency of the : 
trial court. 


a a 


To support ite argument the government relies heavily upon 
the intent of the cow't and has placed ite burden on mere suppositione To begin 


with, he states that the trial cout allowed the appellant to remain at liberty 


wider bend by suspending the revocation of probation in Criminal Noo 122-88, 


hereafter referred to as Case 1, on March 9th, 1956 pending determination of the 


@ppeal in Cyiminal No, 7256, hereafter referred to as Case 2, however, appellant 
was committed to the D, 0. Jail on the day of sentencing and som 82 days later 


he was released on bond, During his release the trial court coumitted error by 


extending the period of probation on April 5, 1966 in the absence of the prow 


bationer and comsel and not in open court, thereby, violated his constitutional 
rights (Amend, & US Const.) and the Rules of Criminal Procedure as is described 


in Rule 48. ‘this court affirmed the conviction. Now, the government has cone 


tended that it was the trial court's deaire for appellent to serve the earlier 


sentence first, although, ite designation was not expressed in oral judgment, he 


maintains that the intent of the court was suffice and that it was a natural 


ineentive for the appellant to comprehend that he serve the earlier sentence 
first aleo that his term of imprisonment wae for 2 to 6 years, If this is true, 
at the comencement of service for the sentences on April 3, 1957, which sentence’ | 
was he committed on? Suwrely, not the sentence in Case 1, for the appellee states 4 
sentence in Case 1 was ordered into effect on April 12, 1987. FE 

In O'Connell ve Regina 8 Clark F P 420 8 Eng Rep P. 116le« 
lord Campbell expressed views on a Court of Error. He stated: 

" I allow that a Court of Error is wholly incompetent to inguire Be 
whether desoretionary punishment for an offense of which the defendant is lawfully 3 
convicted is reasonable or excessive, But a Court of Error may and is bound to ‘faa 
inquire whether pumishment has been inflicted for that which is no offense in a 
point of law or for offenses of which the party has not been legally found guilty." ae 
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4 4 See appellee's brief, page 2 Footnote No. 3g In view of the suspension on 
Oth, 1966, it would appear that the defendant remained in STAUB QUO after 


suspension and eee the Loe period due to the trial courts error of 
extending its per one year absence. Driver v. United States 4th Cir, 
CoA, Vao 1056 232 F 24 418, 428, 


Lv AGUS 193c 
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Further, the government states the oral judgment dows not oreate 
any ambiguity on behalf of the trial court and if there was any deficiency it was 
instantly dispelled by the signed formal judgment that same day. It follows that oy 
either the trial court iffers a grant of power wethioal in the priciples of 
criminal procedure and that the U. 8 Attorney exeroise the same doctrine, in the 
aspect of the intent repeatedly expressed , because the courte will hold that it 
has been settled law that the commitment is merely a repetition of the pronounced 
judgment and if the conmitment is not in accord with the oral judgment, the 
defendant my seek a habeas corpus to detect his illecal detention. £/ Thereat, 
in United States v. Patterson CC 29 Fed 775 NU 1887, Greene V. United States 
B Ot, Wo, 184 (857 US 984) October Term 1958 and decided on January 26, 1959, the 
wording of these onses explicitly state the manner to sustain consecutive sentences i 
For reference, Halli and Glueok'’s Criminal law and Enforcement 198) Edition, Page - 
835, Par, "0", it reade as follows: 

" where sentences are imposed on verdicts of guilty or pleas of tae 
guilty on several indictments, or on several counts of the same indiotment, in the i 
Game court, each sentence begins to rum at once and all rum conourrently, in the f& 
absence of some definite, specific provision that the sentenods shall xm cone 
secutively, specifying the order of sequence," 

The appellee waives that wider the ofirounstances of sentencing it 
was sufficiently plain that the intent of the trial court was insorutable and wae 
reasonablly concluded that the appellant should serve the sentences in the order 
of their original imposition, Well, if thie is true, we should eliminate the 
legislative body ani Judiciary Committee altogether and leave those who are Be 
convicted of orimes with assumptions and reasonable inferences for the acte of the . * 
trial court to determine their terma of impris onment, this of course evades our 


main prioiples to convict which ie basically on facts presented to the court, In 


the instant case, the imposition of sentence in Case 1 was imposed twice, February - 
10, 1956 and April 12, 1987. . 
In, arguendo, appellee confers that if the trial court failed to 


manifest the order of servioe, the appellant's conclusion that the formal judgment ae 
was invalid does not follow and any moertainty was resolved by specifying the ee 
order of their service in the formal judgments signed the same day, ‘This 
camot be, when this court know that the formal judgment must conform with the 
oral judgment and the legal rule requires that the trial court especially in 


criminal cases the court must be precise, direct and omit all serlous misq 
| =ae 


g / Watkins ve Merry 10th Cir, 1939 106 F 2d 860,86) 
8 / See Appellee’s Brief Page 6 Footnote 8 


In Hild ve United States 208 U.S, 460, 464 it was 


" the only sentence knowm to the law is the judgment entered 
on the records of the court, " 


Also see Freeman on Judgments Sth Edition, Section 99, it readas 


"A judgment of conviction may be said to consist of Two parts TO WITs 


le The facta judicially ascertained, together with the 
manner of ascertaining them, entered on record, 


2, The recorded declaration of the court pronoinoing the 
legal consequences of the facts thus judicially ascertained, 


Both of these parts are equally necessary in the entry of a 
judgment of conviction, 


It goes without saying that the government is not olear on the validity of 


judgment nor thie uncertainty as to succession or by its theory of resolving by 
aigning the formal judgments, 


In a speculative aspect the government mentions that in the United 

States v, Patterson, supra, the wording of the judgment (oral) and commitment | 
paper were the same and the court# freed him because of the omittance of specific fe 
designation of the terma and ivifers the difference had it been the reverse and 
vefers to United States v, Daugherty 269 U. 8, 360 1926, however, this case dealt 
in counts, the gage before this court deals in separate indictments, and even with te 
it significance the / Daugherty rd opinion still ascertained the legal priviple to i 
impose consecutive sentences, 

A case similar to the appellee's theory that is completly in the 
reverse is Konnedy vy Reid 101 U.S. Apps Del. 400, 249 F 2d 492, here the olrown 
stances was that the commitment papers were not in comformity with the oyal 


judgment, it is needless to say that, it was the governnent who detected the 
interest of the court, reimprisoned the defemant after being released at liberty 
because the commitment paper mistakenly had the word "conourrently" dmstead of 
"“sonseoutively." ‘This cout upheld the contention but in the apparent case the 
goverment utters the rule is technical in the extreme, Surely, if the appellee 
felt that the rule was not technical in the Kennedy case, wherein, this court 
deprived him of liberty without due process of lew, after completion of one of 
the specified terms, reimprisoned hin and increased his imprisonment, it should } 
be applicable to the present case, and the appellant has the seme right to protect ie 


hie constitutiqnal freedom by asking the court to rule that the trial bourt 
4 must specify the order of service and that the commitment papers mst ve in conform ' ; 
With the oral hadenebs Hereby, to rule on this matter would not be contrary to iz 
Rute 2 FROP beoause the wording of the rule is plain and cannot be f®terpeted no 
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other way but for just determination Ad The point is raised that 4+ ie not 
detrimental nor prejudicial to a defendant from cirownstantial view of the type 


presented in view of the offenses involved and the umeertainty should be ignored if i 


tn 
00 


rhe 
va 


there is no Govbt that an acoumulative sontence was intended but there is no im 
Antelligence sufficient to answer as to the doubt because no one can spell out 2. 
What rested in the bosom of the trial judge at the time of sentenoing and it 4 
Certainly would be defimental to a defendant had the trial judge intended the 
Sentences to be served concurrently, inas much, I cannot agree that the question y 
before this court can be ignored at will nor that it is a conjecture sea This court Bs 
on May 14, 1959 render an opinion in Greene Ve United States 1959 Appe D.C, 
NOo13,627 in a situation somewhat similar in rezpeot to conscoutive 
fentencess In this oase / Greene # sought relief from the Supreme Court on the 
groufide that the sentences inva lidly multiply punishments for single offenses 

and that the Cow't of Appeale erred in failing to determine the validity of the 
several sentences, ‘The Supreme Court vacated the first judgment of the Court 

of Appeals and the cause was remanded to that cowt for further proceedings, Therese 
after, this court ruled that 18 of the 16 counts was invalid and reduced the term 

of imprisoment, I+ would appear that the prinoiples used to determined the 

validity of the sentences in this case be exeroised to the case at bar, The 


Supreme Court states plainly in its opinion Greene v, United States, supra’ 


Excerpt ss " 
" The trial judge did not make the conourrent 
sentences to run with any partiouler one of the consecutive sentences," 


ke 
Therefore, the oral Judgment entered on the records of the court 
can not be construed aa an acoumuletive sentence of 2 to 6 years imprisonment in 
view of the omittance of specific provisions for its order of service or by intent, 
It ie olear by the plain worde Spoken 1M the oral Judgnent, thus, 4+ should be 
noted that each sentence was ordered into effect at the same time, February 10, 1956 
and its initial enforcement was carried out the same day, February 10, 1956, 


4/ Ma address before Parliament on Common Law, in 1610 Sir Edward Coke saids 


"when an act of Parliament is against common rights and reason, or 


repugnant, or impossible to be performed, the common lew will contro] 
it and adjuige such act to be void." 


5 / the government state the trial court could validly have imposed a 2 to 6 year 

tence for aasaulting a public officer, even if his probation on an earlier offense | 
had been entirely disrerarded in that aspect had the trial cowt imposed a 6 year term 
of imprisonment the defendant might contest the sentence because on a one count ine | 


— Aietment in that case, the maximun ponalty is 5 years and 6 years ie an excessive 


Sentence, Therefore, by purity of reasoning it is strange for the defendant to be 
held in detention for a 6 year term, which exceeds the maximun pealty, especially 

where there ie doubt in Sentence, Its determination, as ie on commi tuaent papers, 

was@entered insidiously by the Clerk withou authority, 


Wherefor, it is respectfully submitted that an order granting 


appellant's motion to correct the judgment in Criminal No. 7-56 be ordered 


desicnating the sentences are deem in law as concurrent. 
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